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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part .—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions and Other Related Items, and Subpart B,
Legislation and Related Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part lll. Administrative, Procedural, and Miscellaneous

Effective Dates for Certain
Amendments Made by the
Economic Growth and Tax Relief
Reconciliation Act of 2001

Notice 2001-56

l. Purpose

This notice provides guidance relatinq: : L
J-or 2001, the compensation limit is

35170,000. A higher compensation limit

to the effective dates for 88 611(c), 61
and 636(a) of the Economic Growth an
Tax Relief Reconciliation Act of 2001

(EGTRRA), Pub. L. 107—16. Sectiongovernmental plans. See Treas. Reg.
611(c) of EGTRRA increases the com—§

pensation limit of § 401(a)(17) of the In-
ternal Revenue Code (Code) and relat

401(l), 401(k), 401(m), 403(b)(12),over which compensation is determined
404(a)(2), and 410(b)(2), and for purthat begins with or within such calendar
poses of determining whether a definitioryear (and any subsequent calendar year).

of compensation is nondiscriminatory
under 8§ 414(s)(3). Under § 401(a)(17)
as in effect prior to the effective date of

the EGTRRA amendment, the compensa-

tion limit is $150,000, indexed in $10,000
jncrements for cost-of-living adjustments.
applies to eligible participants in certain

1.401(a)(17)-2(d)(4)(ii).
Section 611(c) of EGTRRA amended

e% 401(a)(17) of the Code by increasing

sections. Section 613 of EGTRRA modiiN€ $150,000 limit (as adjusted) to

fies the rules in § 416 of the Code regar
ing determination of top-heavy status

d1§200,000, and changing the method used

for cost-of-living adjustments. Section

Section 636(a) of EGTRRA directs thed11(c) of EGTRRA made similar amend-
Secretary to revise the regulations relatin/€nts t0 88 404(l), 408(k), and 505(b)(7)
to hardship distributions under § 401 (k! the Code.

(2)(B)()(IV) of the Code.

B. Effective Date

Notice 2001-42 (2001-30 I.R.B. 70),

provides a remedial amendment perio

for EGTRRA, in which any neededyjdes that the increase in the compensa-

retroactive remedial EGTRRA plan

amendments may be adopted. The avaiipplies to years beginning after Decem-
ability of the EGTRRA remedial amend-per 31, 2001. Thus, for purposes of de-

ment period is conditioned on the timelyermining benefit accruals or the amount

adoption of required good faith

EGTRRA plan amendments. See.Not|cgn or after January 1, 2002, compensa-
2001-57, page 279, this bulletin, forjqn taken into account may not exceed

sample good faith amendments. Al

though a good faith plan amendmen a)(17), as amended by § 611(c) of

need not reflect all guidance issue

under EGTRRA, the plan’s operation
must be consistent with that guidanc%

beginning with the effective date of tha
guidance.

[I. Compensation Limit under
§ 401(a)(17)

A. Background

d Section 611(i)(1) of EGTRRA pro-

tion limit of 8§ 401(a)(17) of the Code

of allocations for plan years beginning

the compensation limit under § 401
GTRRA. In the case of a plan that

rior to the first plan year beginning on

the annual compensation that may beations.

taken into account for purposes of deter- The compensation
mining a participant’s benefit accruals§8 401(a)(17) of the Code is adjusted for
under a defined benefit plan or a particicost-of-living increases in accordance
pant’s allocations under a defined contriwith § 401(a)(17)(B), as amended by

limit under

bution plan. Section 401(a)(17) also imEGTRRA, as of the beginning of a cal-
its the annual compensation that may bendar year. As under pre-EGTRRA law,

taken into account for purposes of certaiany such increases shall apply only with
nondiscrimination requirements, includ+espect to annual compensation during
ing those in 88 401(a)(4), 401(a)(5)the plan year or other 12-month period
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uses annual compensation for periods

r after January 1, 2002, to determine
accruals or allocations for a plan year
beginning on or after January 1, 2002,
the plan is permitted to provide that the
$200,000 compensation limit applies to
annual compensation for such prior peri-
Section 401(a)(17) of the Code limitsods in determining such accruals or allo-

Example. B is a participant in a hongovernmen-
tal defined benefit plan, Plan A. Plan A has a
calendar plan year, and a benefit formula that
provides for an annual benefit at normal retire-
ment age equal to the product of: (years of ser-
vice) x (1 percent) x (high 3-year average com-
pensation). For this purpose, high 3-year
average compensation is the average of the com-
pensation over the 3 consecutive plan years for
which the average is the highest, and compensa-
tion for each year is limited to $150,000, as ad-
justed for cost-of-living increases. As of Decem-
ber 31, 2001, B has 10 years of service and
compensation of $250,000 for each of the 3 years
1999, 2000, and 2001. B’s high 3-year average
compensation of $166,667 is determined as the
average of annual compensation (as limited by
§ 401(a)(17) of the Code) of $160,000 for 1999,
$170,000 for 2000, and $170,000 for 2001. B's
annual benefit under the plan formula as of De-
cember 31, 2001, is $16,667, calculated as (10) x
(.01) x ($166,667).

In 2002, Plan A is amended (1) to use the
$200,000 compensation limit for compensation
paid in years beginning after December 31,
2001, and (2) to use the $200,000 compensation
limit for compensation paid in years beginning
prior to January 1, 2002, in determining benefit
accruals in years beginning after December 31,
2001. B has annual compensation of $250,000
for 2002. A high 3-year average compensation of
$200,000 is determined for B as of December 31,
2002, as the average of annual compensation (as
limited by § 401(a)(17) of the Code, as amended
by EGTRRA) of $200,000 for 2000, $200,000 for
2001, and $200,000 for 2002. As of December
31, 2002, B's annual benefit under the plan for-
mula is $22,000, calculated as (11) x (.01) x
($200,000).

Plan A is not required to implement the
EGTRRA increase in the compensation limit
under § 401(a)(17) of the Code in its benefit
formula. Plan A could retain the compensation
limit in effect prior to EGTRRA, or provide for
any other compensation limit that is less than
the compensation limit as amended by
EGTRRA. Accordingly, Plan A could be
amended to provide that the increased compen-
sation limit applies only to annual compensa-
tion paid in plan years beginning on or after
January 1, 2002. In that case, a high 3-year av-
erage compensation of $180,000 would be de-
termined for B as of December 31, 2002, as the
average of annual compensation of $170,000
for 2000 and $170,000 for 2001 (both as limited
by § 401(a)(17) of the Code, as in effect prior
to amendment by EGTRRA), and $200,000 for
2002 (as limited by § 401(a)(17) of the Code, as
amended by EGTRRA). B's annual benefit as of
December 31, 2002, would be $19,800, calcu-
lated as (11) x (.01) x ($180,000).
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[ll. Determination of Top-Heavy formed no service for the employer durmaintained by the employer for at least 12

Status under § 416 ing the 1-year period ending on the detemonths after receipt of the hardship
mination date. distribution. See Treas. Reg. § 1.401(k)

A. Background . —1(d)(2)(IV)(B)(4)
B. Effective Date Sections 401(k)(12) and 401(m)(11) of

Section 416(a) of the Code provides
that a plan that is a top-heavy plan for a Section 613(f) of EGTRRA provides =10
plan year must satisfy the vesting anthat the amendments made by § 61R0r methods for satisfying the actual de-
minimum benefit requirements ofapply to years beginning after Decembdf'@! percentage (ADP) test contained in
§ 416(b) and (c) for the plan year. A de31, 2001. Thus, the EGTRRA amend3 401(K)(3)(A)(i) and the actual contri-
fined benefit plan is a top-heavy plan for aents to § 416 of the Code apply for purution percentage (ACP) test contained in
plan year if, as of the determination datayoses of determining whether a plan i§ 401(m)(2) based on matching contribu-
the present value of the cumulative actop-heavy for the first plan year beginning/©nS that meet certain conditions and that
crued benefits under the plan for key emafter December 31, 2001, even though ti&USTY certain notice requirements. No-
ployees exceeds 60 percent of the presetetermination date for that plan year i{ic€ 98-52 (1998-2 C.B. 632), provides
value of the cumulative accrued benefitbefore the effective date of the EGTRRANAL @ plan will not fail to satisfy the ADP
under the plan for all employees. A deamendment. matching contribution safe harbor merely
fined contribution plan is a top-heavy plan Thus, for example, for a plan with aP&cause an eligible employee’s ability to
for a plan year if, as of the determinatiortalendar plan year (other than a plan in if§2ke elective deferrals is suspended for
date, the aggregate of the accounts of kdiyst plan year), the determination of+2 months following a hardship distribu-
employees under the plan exceeds 60 perhether the plan is top-heavy for the plaf{on- Notice 98-52 also provides that a
cent of the aggregate of the accounts of atear beginning January 1, 2002, is madglan will not fail to satisfy the ACP
employees under the plan. The determinas of December 31, 2001. This determ{hatching contribution safe harbor merely
tion date with respect to any plan year isation is made in accordance with th@ecause an eligible employee’s ability to
the last day of the preceding plan year oprovisions of § 416 of the Code, adnake elective deferrals and employee
in the case of the first plan year of a plaramended by EGTRRA. For example, fofontributions is suspended for 12 months
the last day of such plan year. The detepurposes of identifying key employees irf®!lowing a hardship distribution. See
mination of whether a plan is top-heavy imccordance with § 416(i)(1)(A) of the T'€as. Reg. 8 1.401(k)-1(d)(2)(iv)(E)(
made in accordance with the requirementode as amended by EGTRRA, officer@nd sections V.B.1.c.iv.and VI.B of No-
of § 416(g) (including the aggregation rewith annual compensation greater thaHce 98__52' )
quirements of § 416(g)(2)). $130,000 for 2001 are key employees, S€ction 636(a) of EGTRRA directs the

Section 613 of EGTRRA amended sevand the additional 4-year lookback perio(jSecretz_ary of the Treasury to modify the
eral provisions of § 416 of the Code, indoes not apply for purposes of that detef€9ulations regarding hardship distribu-
cluding provisions related to the requiremination. tions to provide that the period during
ments for determining whether a plan is a o which an employee is prohibited from
top-heavy plan for a plan year. SectiohV- Hardship Distributions making elective deferrals in order for the

613(a) of EGTRRA modified the defini- A. Background dlsj[rlbutlo_n to _be deemed necessary to
tion of “key employee” in § 416(i)(1) of s_atlsfy a financial need shall be 6 months
the Code by increasing the compensation Elective deferrals under a qualified(instéad of 12 months).

threshold for determining when officerscash or deferred arrangement subject 10 g Effective Date

are key employees to $130,000 and b§ 401(k) of the Code may not be distrib-

eliminating the ten employees owning theitable to participants prior to the occur- Section 636(a) of EGTRRA provides

largest interests in the employer as a sepa@nce of one of the events specified ithat the regulations as revised in accor-
rate category of key employees. Sectiof 401(k)(2). One of these events is a@ance with § 636(a) shall apply to years
613(c) of EGTRRA also provides that thehardship of the employee. Treas. Redneginning after December 31, 2001.
determination of key employee status i§ 1.401(k)-1(d)(2)(i) provides that a dis-Thus, the revised regulations will be ef-
made based on the plan year ending dribution is treated as made on account déctive for calendar years beginning after
the determination date, thereby eliminatan employee’s hardship if it is made obecember 31, 2001, rather than effective
ing the additional 4-year lookback periocaccount of an immediate and heavy finarenly with respect to hardship distributions
for determining key employee status. Imtial need and is necessary to satisfy theceived after December 31, 2001. For
general, 8 613(c) of EGTRRA modifiedfinancial need. Treas. Reg. § 1.40&xample, a plan that provides for hardship
88 416(g)(3) and 416(g)(4)(E) of the(k)-1(d)(2)(iv)(B) provides a safe harbordistributions in accordance with the safe
Code to exclude from the determinatiopursuant to which a distribution isharbor in Treas. Reg. 8§ 1.401(k)

of top-heavy status (1) distributions madeleemed necessary to satisfy an immediatd (d)(2)(iv)(B) may be amended to pro-

prior to the 1-year period ending on thend heavy financial need. One of the reride that an employee who receives a
determination date (except that a 5-yeajuirements of the safe harbor is that thikardship distribution in 2001 is prohibited

period is retained for in-service distribu-employee is prohibited from making elecfrom making elective deferrals and em-
tions) and (2) the accrued benefits and ative contributions and employee contribuployee contributions for 6 months after

count balances of employees who petions under the plan and all other planseceipt of the distribution (or until Janu-

the Code provide design-based safe har-

September 17, 2001 278 2001-38 I.R.B.



ary 1, 2002, if later). However, a planquirement to adopt good faith EGTRRAof EGTRRA. Second, a plan is required
sponsor generally could retain its existingplan amendments on a timely basis. to have a good faith EGTRRA plan
suspension period for all hardship distrib- In some cases, plan sponsors may l@nendment in effect for a year if the plan
utions (or for all hardship distributionsable to adopt the sample amendments vesponsor elects to implement a provision
prior to January 1, 2002). batim. In other cases, plan sponsors maf EGTRRA for the year and the plan lan-

However, in order to continue to relyhave to modify the sample amendments tguage, prior to the amendment, is not con-
on the matching contribution safe harbomake the amendments appropriate faistent with the operation of the plan in a
in § 401(k)(12) or & 401(m)(11) of theadoption in their plans. manner consistent with EGTRRA. A
Code to satisfy the ADP or ACP test, a The sample amendments are exampleg®od faith EGTRRA plan amendment is
plan must reduce the period during whiclof plan amendments that satisfy the gootimely if it is adopted no later than the
elective deferrals and employee contribufaith requirement and should not bdater of (i) the end of the plan year in
tions are suspended following a hardshigiewed as interpretive guidance on thevhich the EGTRRA change in the qualifi-
distribution from 12 months to 6 monthsE GTRRA changes to the qualificationcation requirements is required to be, or is
for calendar years beginning after Decenrequirements. Other guidance will adoptionally, put into effect under the plan
ber 31, 2001. A plan will not fail to sat-dress the EGTRRA changes. See, for exr (ii) the end of the GUST remedial
isfy this requirement merely because iample, Notice 2001-56, p. 277, this bulamendment period for the plan.

provides that the reduction from 12etin. Good Faith. A plan amendment is a
months to 6 months applies only to hard- good faith EGTRRA plan amendment
ship distributions made after Decembell- Background only if the amendment represents a rea-
31, 2001. EGTRRA EGTRRA, which was en- sonable effort to take into account all of

acted on June 7, 2001, includes numero@€ requirements of the applicable
changes to the qualified plan rules. MogtC TRRA provision and does not reflect
Notice 98-52 is modified. of these changes are effective in years bl Unreasonable or inconsistent interpre-
ginning after December 31, 2001. Whildation of the provision.
DRAFTING INFORMATION many of the changes are not mandatory,|3  sample EGTRRA Plan Amendments
The principal author of this notice isPlan sponsor tha_t _chooses to |mplement ) , )
Ann Trichilo of the Employee Plans, Tax2" optional provision of EGTRRA will In General. As proylded in Not|ce
Exempt and Government Entities Divi-have to amend its plan to conform plar2001-42, the Service is publishing sam-
sion. For further information regardingprovisions to plan operation. . ple EGTRRA plan amendment_s thqt can
this notice, please contact the Employee EGTRRA Remgdlal Amendment Penoﬂe adopted or used in drafting mdmd_uaL
Plans' taxpayer assistance telephone sdrequirements Nouce 2001—42 (200_1—_30|;ed good falth plan amendments for indi-
vice at (202) 283-9516 or (202) 283_I.R.I3._70) designated as disqualifyingvidually designed and pre-approved
9517, between the hours of 1:30 p.m. anfoVvisions under. Treas. Reg. § 1.401(plans. In some cases, plan sponsors may
3:30 p.m. Eastern Time, Monday through_l(b) plan provisions that (1) m_ust bepe a_ble to. adopt the_ sample amendments
Thursday. Ms. Trichilo may be reached aqtm.ended to satisfy the qualification rein this notice verbatim. In other cases,
(202) 283-9695. These telephone nunfiuirements of the Code because oflan sponsors may have to modify the
changes in those requirements made lsample amendments to make them appro-
EGTRRA or (2) are integral to qualifica-priate for adoption in their plans.
tion requirements changed by EGTRRA. The availability of the EGTRRA reme-
The effect of this designation is to providelial amendment period is conditioned on
a remedial amendment period undethe timely adoption of good faith

V. Effect on Other Documents

bers are not toll-free.

Sample Plan Amendments for

the.EconomiC_C_Sro_Wth and Tax § 401(b), ending no earlier than the end

Relief Reconciliation Act of of the 2005 plan year, in which any!The term “GUST" refers to the following:

2001 needed retroactive remedial EGTRR/ * the Uruguay Round Agreements Act, Pub. L.
103-465;

plan amendments may be adopted (tt : .
dial amendment period) * the Uniformed Services Employment and
EGTRRA r.em(_a. 1a p ’ Reemployment Rights Act of 1994, Pub. L.
The availability of the EGTRRA reme-  103-353;
dial amendment period is conditioned ol + the Small Business Job Protection Act of 1996,
This notice provides sample planthe timely adoption of required good faith ~ Pub. L. 104-188;
amendments for the changes to the pldBGTRRA plan amendments. There ar * ;hf Taxpayer Relief Act of 1997, Pub. L. 105-
qgualification requirements undertwo circumstances in which a good _fa|tr « the Inteal Revenue Service Restructuring and
§ 401(a) of the Internal Revenue Cod&GTRRA plan amendment is required  Reform Act of 1998, Pub. L. 105-206; and
that were made by the Economic Growtlirirst, a plan is required to have a goo « the Community Renewal Tax Relief Act of
and Tax Relief Reconciliation Act of faith EGTRRA plan amendment in effect 2000, Pub. L. 106-554
2001, Pub. L. 107-16 (“EGTRRA”"). for a year if the plan is required to imple- UnIess section 19 of Rev. Proc. 2000-20, 2000-6
h | d ill hel | . fEG for th I.R.B. 553, as modified by Notice 2001-42,
These sample amendments will help plament a provision of E TR_RA or the year applies, the GUST remedial amendment period
sponsors and sponsors and adopters arfid the plan language, prior to the ament generally ends on the last day of the 2001 plan

pre-approved plans comply with the rement, is not consistent with the provisior year.

Notice 2001-57

I. Purpose
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